down the h'ighwall. When Hill returned to the pit, he measured two
large pieces of rock that had fallen down as being 6 feet long, 5
and 1/2 feet wide, and 8 to 10 inches thick, and 3 feet wide, 4
feet long, and 8 to 12 inches thick respectively.  He indicated
that the latter rock was the piece that had broken off when the
bucket of the backhoe touched the rock.

Hill offered his opinion that prior to its removal the rock
was loose as it was overhanging the highwall and there were no
rocks on top of it.  He also opined that it could have been
shaken loose by vibrations from equipment present at the mine or
from thunderstorms.  He also testified, in essence, that rain
could have washed out the dirt around the rock and caused it to
fall.

Harold Altmire, who has over 25 years experience running
open pit mining operations., testified that the rock at issue had
been in the same position for about 5 or 6 days prior to May 15,
1985.  He stated, in contrast to Hill, that when he saw the rock
during a preshift examination on May 15, 1985, he was about 12
feet away and did not see any cracks in it.  He testified that
when he observed the rock from the pit that it was not extended
over the edge of the pit.  He also said that there was rock,
soil, dust, and clay on top of the rock in question and that in
addition it was covered by another rock.  All these observations
were corroborated by Jay Altmire, who further testified, in con-
trast to Hill, that the latter was not present when he operated
the backhoe, and that it took him (Jay Altmire) approximately 4
minutes to remove the dirt from the rock and push it off the high-
wall.  Harold Altmire also testified that after Hill told him to
remove the rock, the latter drove up the haul road and returned
after the rocks were removed.  Jay Altmire testified that about a
week prior to May 15, his brother tried to remove the rock with a
dozer and could not,  Harold Altmire testified that in his
opinion the rock was not in any danger of falling.  He said that
if he thought there was any danger of the rock falling, that he
would have removed it as he would not have wanted to cause any
injury to his two sons who'were the only miners working below in
the pit.

Harold Altmire1s testimony with regard to the condition of
the rock was corroborated by the testimony of his son Jay.  The
latter's testimony that Hill was not present when he (Jay Altmire)
removed the rock finds some corroboration in the testimony of
Harold Altmire.  However, I have adopted that version testified to
by Hill.  There was no motive adduced which would tend to impeach
the credibility of Hill's testimony.  On the other hand, the
father-son relationship between Respondent's only two witnesses,
tends, to some extent, to dilute the corroborative nature of their
testimony.  Moreover, the veracity of Hill's testimony is but-
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